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IN THE

UNITED STATES (IKCyiT (OlIRT OE APPEALS

FOR THE NINTH CIRCUIT.

ANNA GOLDSTEIN,

Appellant,

vs.

B. M. BEHRENDS,

Appellee.

No. 869,

Appeal from the United States District Court

for the District of Alaska,

Division No, 1.

MOTION TO DISMISS APPEAL.

And now comes the Appellee and moves the

C/onrt to dismiss the apj^eal herein on the ground:

That there is now no actual controversy involv-

ing real or substantial rights between the parties to

the record, and no subject matter ui)on which the



judgment of this Court can ojjerate, for the following

reasons, to-wit:

1. That by a decision of the Honorable Secre-

tary of the Interior, acting as the chief officer of the

Land Department of the United States, rendered on

the tliird day of Sei:)tember, 1901, the land involved

in the litigation herein has been awarded to the town-

lot claimants, and the entry of the asserted mining

claim of the Appellant denied.

2. That upon and in pursuance of such decision

letters patent were, on the twenty-ninth day of April,

1902, duly issued and delivered to Thomas H. Lyons,

the townsite trustee of the lot claimants of the town

of Juneau, as will appear from the affidavit of the

said Thomas R. Lyons hereto annexed and submitted

with this motion.

3. That on the first day of July, A. D. 1902, as

such trustee, the said Thomas R. Lyons issued and

delivered to the Appellee herein his Trustee's Deed,

conveying to the Appellee the fee-simple title of one

of the lots, pieces, or parcels, of land described in

paragraph 2 of Appellant's amended bill of complaint

herein, and also on the same day issued and delivered

a similar deed to Virginia M. Behrends, the grantee

and successor in interest of the said B. M. Behrends,

conveying to her the fee-simple title to the other

three lots, described in said paragraph 2 of said

amended bill of complaint, as also will appear by the

affidavit of the said Thomas R. Lyons aforesaid.

4. That said trustee's deeds have been duly re-

corded in the office of the United States Commis-



sioner, ex- officio recorder of the Juneau Recording

District, District of Alaska, of instruments affecting

the title of real estate, as will more fully appear by the

affidavit of Hiram H. Folsom, said recorder, hereunto

annexed, and also submitted with this motion.

ARTHUR K. DELANP:Y,

Attorney for Ai)pellee.

STATEMENT.

The subject matter of the litigation in this case

was the title to certain parcels of laud, situate within

the townsite of Juneau. Alaska, known and described

as lot seven (7), in block twenty (20), and lots one (1).

two (2) and three (8) of block twenty-one (21) of said

townsite. (Appellee's amended complaint, para-

graph 2.)

The Appellant herein made application in the

land office of the Sitka Land District for entry and

patent of a lode mining claim called the '' Bonanza,"

which overlapped a portion of the said townsite of

Juneau. The lot claimants on this portion entered a

contest in the land office for their several lots, and

among the contestants was the Appellee, as alleged

owner of the lots above described, 'j'liese facts are

disclosed by the record in the case.

The contest in the land oiiire ended Sei)tember 3,

H>()1, by a decision of the Hon. Secretary of the In-

terior, denying applicant's application for entry and

patent of the Bonanza lode claim, and restoring the



land in conflict to the townsite, and directing patent

therefor to isHiie to the townsite truwtee.

Harkrader vs. Goldstein, 31st Land Decisions,

pp. 87 to 101.

Patent issued accordingly on the 29th day of

April, 1902, to Thomas R. Lyons as such trustee, and

on the first day of July, 1902, he deeded lot seven

(7), block twenty (20) of said townsite to this Appel-

lee, and on the same day deeded lots one (1), two (2)

and three (3) of block twenty-one (21) of said town-

site to Virginia M. Behrends, grantee of this Appellee,

These facts appear by the affidavit of said Lyons sub-

mitted with this motion. These deeds have been duly

recorded in the proper office in Juneau, as will ap-

pear by the affidavit of Hiram H. Folsom, recorder,

also submitted with this motion.

The affidavit of Lyons is as follows:

United States of America,

District of Alaska, ,- ss.

Division No. 1.
j

Thomas R. Lyons, being first

duly sworn, on oath deposes and says: I am now, and,

at all the times hereinafter mentioned, was the town-

site trustee of the tow^n of Juneau, in said District of

Alaska, duly appointed, commissioned and acting;

that on the 29th day of April, A. D. 1902, letters

patent were duly issued, and by due course of mail

delivered, to me, as such townsite trustee, and suc-

cessor, as such, to John Olds, the original townsite



trustee of said town, by the proper officers of the

United States, the same being so issued pursuant to

the decision of the Honorable Secretary of the Inte-

rior of the United States of America, acting as chief

officer of the Land department of the United States,

in a cause adjudicated by him, as such officer, and

entitled Harkrader vs. Goldstein, and reported in the

31 Land Decisions of the United States aforesaid,

beginning on page 87; that a copy of such letters

patent, so issued and delivered to me, is hereunto an-

nexed and made a part of this affidavit, and marked

Exhibit A; that on the first day of July, A. 1). 1902,

I duly issued and delivered, as such trustee, to the

Appellee herein, my trustee's deed, conveying to him

the fee-simple title to lot seven (7), in block twenty

(20) of said townsite, and also on the same day I duly

issued and delivered unto Virginia M. Behrends my
trustee's deed, conveying to her the fee -simple title to

lots one (1), two (2) and three (3), in block twenty-one

(21) of said townsite, as marked and designated on

the official survey and map thereof, ai)proved by the

Honorable Commissioner of the General Land Office,

the said Virginia M. Helirends being the grantee and

successor in interest to said H. M. Behrends, which

said lots are a part of the ground heretofore in con-

fiict between the town-lot claimants, of the said town

of Juneau, and the Ap])ellant herein, growing out of

said Api)ellant's application for a patent to tlie " Bo-

nanza" lode claim, and decided in Harkrader vs.

Goldstein above cited; co})ies of which said deeds are

also hereunto annexed, and made a part of this affi-
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davit, and marked rnspectively, Exhibit B and fck-

hibit C.

Tjiomas R. Lyons,

Subscribed and sworn to before me this 11th day of

October, 1902.

j NOTAKIAL
I

A- K- i^KI'ANEY,

I
wEAi.

i
Notary Public, District of Alaska.

EXHIBIT A.

The United States of America

To All to Whom These Presents Shall Come,

Greeting:

Whereas, John Olds, trustee, in trust for the

several use and benefit of the occupants of the Town-

site of Juneau, Territory of Alaska, according to

their respective interests, deposited in the General

Land Office of the United States a certificate of the

Ex-officio Register of the Land Office at Sitka,

Alaska, whereby it appears that full payment has

been made by the said John Olds, Trustee as afore-

said, in trust as aforesaid, according to the provisions

of the Act of Congress of the 24th of April, 1820,

entitled "An Act making further provision for the

sale of the Public Lands, " and the acts supplemental

thereto including the act of March 3, 1891, entitled

"An Act to repeal timber culture laws, and for other

purposes," for all that certain tract of land on Gasti-

neaux Channel known as the Townsite of Juneau

according to U. S. Survey No. 7, approved March 29,

1898, the exterior boundaries of which townsite in-

clued 121.52 acres: and
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Whereas, on July 10, 1897, by virtue of a de-

cision of the Honorable Secretary of the Interior of

the United States, dated October 29, 1896, said

certificate was canceled as to the land included within

the Bonanza lode claim hereinafter described; and

Whereas, on September 4, 1897, a patent was

issued, recorded and delivered by the United States

of America to said John Olds, trustee, in trust for

the use and ])enefit of the occupants of said townsite

of Juneau, of all of said land included within said

Survey No. 7, excepting and reserving therefrom the

said Bonanza lode claim and United States Reserve

numbered two and all that portion of the United

States Reserves numbered one and three lying out-

side of said Bonanza lode claim, which patent con-

veyed 108.49 acres; and

Whereas, on January 6, 1902, by virtue of a

decision of the Honorable Secretary of the Interior

of the United States, dated September 8, 1901, said

certificate to the extent that it was canceled as afore-

said was reinstated with like effect as though said

cancellation had never been made, except that said

decision declared that said United States Reservation

numbered one shall include "All of Block 7 except

lots 4, 5 and (5, and all of Block "C" in said town-

site and the same "shall be excluded from said entry;"

and
Whereas, by said decision of January 6, 1902,

the said Secretary of the Interior directed a supple-

mental patent to issue 'to embrace the entry as thus

reinstated:" and



WliereaH, the laiKl included witliiii tlial [yovtUm

of the Honaiiza lode claim 'lying within the bounda-

ries of said townsite, and said United States Reserva-

tions nnnibered one and tliree, to be reserved there-

from, is described as follows, to-wit:

Beginning at corner No. 1 of the Bonanza lode

claim survey, thence south (iO" 15' west at 48.7 feet

intersect townsite line between corners numbered nine

and ten 103.4 feet from townsite corner No. 9; thence

north 79" 19' west 96.9 feet to townsite corner No. 10;

thence north 87" 21' west at 72.4 feet intersect Bo-

nanza claim line between corners numbered 3 and 4,

1.3 feet from Bonanza claim corner No. 3; thence north

51° west at 298.6 feet intersect townsite line between

townsite corners numbered 12 and 13, 126.3 feet from

townsite corner No. 12; thence north 35" 32' west

69.6 feet to townsite corner No. 13; thence north

61'^ 42' west at 100 feet intersect Bonanza claim line

between corners numbered 3 and 4, 465.2 feet from

Bonanza claim nomer No. 3; thence north 51° west

3.8 feet to Bonanza claim corner No. 4; thence north

29° west at 278.4 feet intersect townsite line between

corners numbered 14 and 15, 248.6 feet from townsite

corner No. 14; thence north 24° 16^ west 21.2 feet to

townsite corner No. 15; thence north 59° 1' west at

3.5 feet intersect Bonanza claim line between corners

numbered 4 and 5, 302.6 feet from Bonanza claim

corner No. 4; thence north 29° west 57.4 feet to Bo-

nanza claim corner No. 5; thence north 48° west 350

feet to Bonanza claim corner No. 6; thence south

60° 15' west 147 feet to Bonanza claim corner No. 7;
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thent-e north "J*,*" 45' west -J 70 feet to Bonanza claim

corner No. 8; thence north OO" 15' east at 348.8 feet

intersect townsite line between corners numbered 20

and 21, 874.9 feet from townsite corner No. 20;

thence south 52^ '6S' east 6.6 feet to townsite corner

No. 21; thence north 84° 28' east 47.5 feet to townsite

corner No. 22; thence south 86'' 66' east 61.8 feet to

townsite corner No. 28: thence south 88"* 4' east 67.8

feet to townsite corner No. 24; thence north 75" 20' east

98 feet to townsite corner No. 25; thence north 65°

85' east at 10.8 feet intersect Bonanza claim line be-

tween corners numbered 10 and 1, 125.7 feet from

Bonanza claim corner No. 10; thence south 29° 45' east

1874.8 feet to Bonanza claim corner No. 1, the place

of beginning, containing twelve acres and five hun-

dredths of an acre, but excepting and reserving there-

from the following described tracts, to- wit:

First: All of that tract of land within the above

described survey of the Bonanza lode claim known as

II. S. or Government Reservation No. 1, which reser-

vation embraces all of block "C and all of block 7,

except lots 4, 5 and 6, as designated in the plat of the

survey known as Survey No. 1 of the townsite of

Juneau, Alaska, a[)proved by said John Olds, trustee

as aforesaid, on February 27, 1894, and which tract

of land within said Bonanza lode claim contains one

acre and three tenths of an acre;

Second: All of tliat tract of land within the

above described siirvt^v of tlie B')iian/>M lode claim



known as U. S. or Government ReHervatiou No. 8,

which reservation embraceH. all oi' block H2 as dcBig-

nated on the plat oJ: Haid survey known as Survey

No. 1 of said townsite, and which tract of land within

said Bonanza lode claim contains sixty-five hundredths

of an acre;

All ol" which said tract, excluding said reserva-

tions aforesaid, containing ten acres and one tenth of

an acre according to the official plat of said lands re-

turned to the General Land Office by the ex -officio

U. S. Surveyor General for the District of Alaska,

has been purchased by the said John Olds, trustee

aforesaid, in trust as aforesaid;

Now, therefore, know ye. That the United States

of America, in consideration of the premises, and in

conformity with the several Acts of Congress, in such

case made and })rovided,

Have given and granted, and by these presents

do give and grant unto the said John Olds, trustee

aforesaid, in trust as aforesaid, and to his successors

the said tract above described;

To have and to hold the same, together with all

the rights, privileges, immunities and appurtenances

of whatsoever nature thereunto belonging, unto the

said John Olds, trustee as aforesaid, in trust as afore-

said, and to his successors and assigns in trust as

aforesaid.

In testimony whereof, I, Theodore Roosevelt,

President of the United States of America, have
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cansed these letters to be made patent, and the seal

of the General Land Office to be hereunto affixed.

Griven under my hand at the City

of Washington this 29th day of

April, in the year of our Lord

I
seal] one thousand, nine hundred and

two and of the Independence of

the United States the one hun-

and twenty -sixth.

By the President: [Signed] T. Roosevelt,

By [SignedJ F. M. McKean,

Secretary.

C. H. Brush,

Recorder of the General

Land Office.

Recorded Vol. 27, pages 58 to 62 inclusive.

EXHIBIT B.

This indenture, made this first day of July, in

the year of our Lord one thousand nine hundred and

two (UH)2), by and between Thomas R. Lyons, as

trustee for the townsite of Juneau, in the Territory of

Alaska, party of the first part, and B. M. Behrends

of Juneau, in the District of Alaska, party of the

second part, witnesseth:

Whereas, said party of the first part has been ap-

pointed trustee for said townsite by the Secretary of

the Interior, under tlie provisions of Sections 11 to 15

inclusive, of the Act of Congress, approved March 8,

isui, entitled "An Act to Rej)eal Timber-culture
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Lawri, and for Otlier Piirj>(>se.s," (2(> Stats., KHJo): mid

WliM'eaH, purt>iiaiit toHaid appoiiitineiit an Hiieli

trustee, saui party of the first part has duly (lualifiefl

and entered upon the performance of liis duties as

such as provided in said Act and tiie regulations of

the Secretary of the Interior, dated June 3, 1891, for

his guidance; and

Whereas, on the l^Jth day of October, A. I). 1898,

said party of the first part, as such trustee, entered

the tract of land upon which the townsite of Juneau

is situate, being Survey No. 1 , of public surveys in

Alaska, under said Act, executed by Geo. W. Garside,

United States Deputy Surveyor, under instructions

from the United States Marshal, ex -officio Surveyor-

General of Alaska, bearing date of the 8tli day of

March, 1892, approved by said United States Marshal,

ex-offiein Surveyor-General, on the 21st <iay of July,

1892; and

Whereas, said trustee has entered said land in

trust for the several use and benefit of the occupants

thereof, according to their respective interests, and

has made survey thereof into lots, blocks, squares,

streets and alleys, and has assessed upon each of the

lots in said townsite the sums of money contemplated

by the instructions of the Secretary of the Interior;

and

Whereas, said trustee finds that according to the

true spirit and intent of sad Act that said party of

the second part is interested in said townsite and en-

titled to the preniises thereon as hereinafter described;

and



Whereas, said party of the second part has paid

the assessments upon said property amounting to the

sum of eighteen (18) dollars;

Now, therefore, said party of the first part, as

such trustee, by virtue of the power vested in and

conferred upon him by the terms of said Act, and in

consideration of said sum, the receipt of which is

hereby acknowledged, by these presents do grant,

convey and confirm unto the said party of the second

part and his heirs and assigns all the following lot,

piece and parcel of land, situate in the town of

Juneau and Territory of Alaska, described as follows,

to -wit:

Lot seven (7) in block twenty (20), according to

the official survey and plat of said Juneau, as executed

by G. W. Garside and C. W. Garside and approved

by the townsite trustee for the townsite of Juneau,

Alaska;

To have and to hold the same, together with all

the tenements, hereditaments and appurtenances

thereunto belonging, or in anywise appertaining, for-

ever.

In witness whereof, said party of the first part,

as such trustee, has hereunto set hi,; hand and seal on

the day and year first above written.

Thomas R. Lyons, [Seal]

Trustee for the Townsite of Juneau, Alaska Territory.

In the presence of

OSCAK FoOTK.

T. J. DONOJIOK
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Tp:rritory ov Alakka:

Be it remembered, that on the firnt day of July,

A. 1). 1902, l)etore me, a notary ])ublic, came Thomas^

R. Lyons, to me perHOually known to be the trustee

of said lownsite of Juneau, Alaska, and the identical

person described in, and whose name is affixed to the

foregoing conveyance as grantor, and he acknowl-

edges the execution of the same to be his voluntary

act and deed as such trustee, for the uses and pur-

poses therein mentioned.

In testimony whereof 1 have hereunto subscribed

my name and affixed my official seal on the day and

7'^ear firyt above written.

T. J. DoNouoE, [Seal]

Notary Public.

EXHIBIT C.

This indenture, made this first day of July, in

the year of our Lord one thousand nine hundred and

two (1902), by and bet^veen Thomas R. Lyons, as

trustee for the townsite of Juneau, in the Territory of

Alaska, party of the first part, and Virginia M.

Behrends of Juneau, in the District of Alaska,

party of the second part, witnesseth:

Whereas, said party of the first part has been ap-

pointed trustee for said townsite by the Secretary of

the Interior, under the provisions of Sections 11 to 15

inclusive, of the Act of Congress, approved March 3,

1891, entitled "An Act to Repeal Timber-culture

Laws, and for Other Pur[)oses," (2(i Stats., 1095); and
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Whereas, pursuant to said appointment as such

trustee, said party of the first part has duly qualified

and entered upon the performance of his duties as

such as provided in said Act and the regulations of

the Secretary of the Interior, dated June 3, 1891, for

his guidance; and

Whereas, on the 13th day of October, A. D. 1893,

said party of the first part, as such trustee, entered

the tract of land upon which the townsite of Juneau

is situate, being Survey No. 1, of public surveys in

Alaska, under said Act, executed by Geo. W. Garside,

United States Deputy Surveyor, under instructions

from the United States Marshal, ex-officio Surveyor-

General of Alaska, bearing date of the 8th day of

March, 1892, approved by said United States Marshal,

ex-officio Surveyor- General, on the 21st day of July,

1892: and

Whereas, said trustee has entered said land in

trust for the several use and benefit of the occupants

thereof, according to their respective interests, and

has made survey thereof into lots, blocks, squares,

streets and alleys, and has assessed upon each of the

lots in said townsite the sums of money contemplated

by the instructions of the Secretary of the Interior;

and

Whereas, said trustee finds that according to the

true spirit and intent of sad Act that said party of

the second part is interested in said townsite and en-

titled to the premises thereon as hereinafter described;

and



Whereas, said party of the second part has paid

the assessments upon said ' property amounting to the

sum of fifty -four (64) dollars;

Now, therefore, said party of the first part, as

such trustee, by virtue of the power vested in and

conferred upon him by the terms of said Act, and in

consideration of said sum, the receipt of which is

hereby acknowledged, by these presents do grant,

convey and confirm unto the said party of the second

part and her heirs and assigns all the following lots,

pieces and parcels of land, situate in the town of

Juneau and Territory of Alaska, described as follows,

to-wit:

Lots one (1), two (2) and three (3), block twenty-

one (21), according to the ofiicial survey and plat of

said Juneau, as executed by G. W. Garside and C. W.

Garside and approved by the townsite trustee for the

townsite of Juneau, Alaska;

To have and to hold the same, together with all

the tenements, hereditaments and appurtenances

thereunto belonging, or in anywise appertaining, for-

ever.

In witness whereof, said party of the first part,

as such trustee, has hereunto set his hand and seal on

the day and year first above written.

Thomas R. Lyons, [Seal]

Trustee for the Townsite of Juneau, Alaska Territory.

In the presence of

Oscar Foote.

T. J. DoNOHOE
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Territory of Alaska:

Be it remembered, that on the first day of July,

A. D. 1902, before me, a notary public, came Thomas

R. Lyons, to me personally known to be the trustee

of said townsite of Juneau, Alaska, and the identical

person described in, and whose name is affixed to the

foregoing conveyance as grantor, and he acknowl-

edges the execution of the same to be his voluntary

act and deed as such trustee, for the uses and pur-

poses therein mentioned.

In testimony whereof I have hereunto subscribed

my name and affixed my official seal on the day and

year first above written.

T. J. DoNonoE, [Seal]

Notary Public.

r
ss.

J

The affidavit of Hiram H. Folsom is as follows:

United States of America,

District of Alaska,

Division No. 1.

Hiram H. Folsom, being first duly sworn, de-

poses and says: I am the United States Commis-

sioner residing at Juneau, Alas' a, and ex-officio

recorder of instruments in writing affecting the title

to real estate within the Juneau Recording District,

including the townsite of the town of Juneau: that on

tlie tenth day of September, A. 1). 1902, at ten

o'clock in the forenoon, there was duly recorded in

Book 18, of Trustee's Deeds, on page 318 of the

records of said Recording District, a trustee's deed,
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dated and executed on the first day of July, one

thousand, nine hundred Und two, by 'J'lioniaH K.

Lyons, who now is, and was theii, the Trustee of the

Townsite of Juneau aforesai(i, conveying unto Vir-

ginia M. Behrends the fee-simple title to lots one (1),

two (2) and three (8), in blcxk twenty-one (21) of the

said townsite of Juneau according to the official sur-

vey and plat thereof, which said deed was witnessed

by Oscar Foote and T. J. Donohoe,and acknowledged

on said first day of July, A. D. 1902, before T. J.

Donohoe, notary public:

That on the tenth day of September, A. D. 1902,

at ten o'clock in the forenoon of said day, there was

duly recorded in Book 18, of Trustee's Deeds, on page

314 of the records of the aforesaid Recording District,

a trustee's deed, dated the first day of July, A. D.

1902, and executed by said Thomas R. Lyons and wit-

nessed by Oscar Foote and T. J. Donohoe, and ac-

knowledged on the first day of July, A. D. 1902, be-

fore T. J. Donohoe, a notary public, which said deed

conveys unto B. M. Behrends a fee-simple title to lot

seven (7), in block twenty (20) of the Townsite of

Juneau aforesaid, according to the ofiicial survey and

plat thereof.

Hiram H. Folsom.

Subscribed and sworn to before me this 11th day of

October, 1902.

NOTARIAL )
^- K- DeLANEY,

SEAL j Notary Public, District of Alaska.



ARGUMENT.
From tlie foregoing it is evident that there is now

no actual controversy involving real and substantial

rights between the parties to the record, and no sub-

ject matter upon which the judgment of this Court

can operate.

In such a case the rule, as settled by numer-

ous decisions of the Supreme Court of the United

States, is that the appeal will be dismissed.

Mills vs. Green, 159 U. S., 651, and cases

there cited.

Followed in Codlin vs. Kohlhausen, 181 U.

S., 151.

And where facts do not appear on the record,

they may be proved by extrinsic evidence.

Lord vs. Veazie, 8 How. (U. S.), 215.

California vs. San Pablo & Tulare R. R., 149

U. S. 308.

Mills vs. Green, supra.

Codlin vs. Kohlhausen, supra.

It would seem, therefore, that this appeal must

be dismissed.

ARTHUR K. DELANEY,
Attorney for Appellee.

Juneau, Alaska, Oct. 13, 1902.




